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Secretary of State for Foreign Affairs.1 Given a state of war,
however, the question whether a person is an alien enemy does
not depend upon his nationality but upon where he resides
or carries on business. A British subject or a neutral who is
voluntarily resident, or who is carrying on business, in enemy
territory or in territory under the effective control of the enemy
is treated as an alien enemy and is in the same position as a
subject of hostile nationality resident in hostile territory.2 A
person of hostile nationality who is within the King's peace,
as, for example, when he is resident in England under a cartel*
or by permission of the Crown,4 is temporarily free from his
enemy character and may invoke the jurisdiction.5
Alien An alien enemy can neither initiate an action nor continue
'.one that was commenced before hostilities.6
"mcu     The disability of suing is based upon public policy, but there
enemy can are no considerations of public policy which make it desirable
**sucd to suspend actions against alien enemies, and it is now well
established that they may be sued.7 Moreover, when sued they
can plead a set-off in diminution of the claim of the plaintiff,
they can take all the usual procedural steps, and they are at
liberty to challenge an adverse judgment by appealing to a
higher tribunal.8
(ii]yPersons who cannot be sued.
Sovereigns and sovereign states. The persons who are immune
1	R. v. Bottrill, [194-7] K.B. 41 (C.A.).
2	Per curiam, Porter v. Frendenberg, [1915] i K.B. 857, 869; Sovracht
(0.0.) v. Van Udens Scheefvart en Agentuur Maatschappij (N.7. Gebr^], [1943]
A.C. 203. See 58 L.Q.R. 191. For the purposes of the Trading with the Enemy
Act, 1939, which penalizes persons having intercourse with the enemy, de facto
residence, though not voluntary, is sufficient, Vamvakas v. Custodian of Enemy
Property [1952] ^ Q.B. 183.	3 The Hoop (1799), i C. Rob. 195, 201.
4	e.g. when he was registered under the Aliens Restriction Act, 1914; Princess
Thurn and Taxis v. Moffit, [1915] I Ch. 58.
5	Johmtone v. Pedlar, [1921] 2 A.C. 262.
6	Porter v. Freudenberg, supra. An alien enemy, respondent to a petition for the
revocation of a patent, has been allowed, however, to amend his specification by
way of disclaimer, since this constitutes a defence to the petition; In re Stahlvoerk
Becker Aktiengeselhchaff s Patent, [1917] 2 Ch. 272. His right of action is gene-
rally abrogated, but sometimes merely suspended; see Ertel Bieber & Co. v. Rio
Tinto Co., [1918] A.C. 260; Schering Ltd. v. Stockholm* Enskilda Bank Aktie-
bolag, [1946] A.C. 219; Cheshire and Fifoot, The Law of Contract (jth ed.),
pp. 280-2.
7	Robinson y Co. v. Continental Insurance Co. of Mannheim, [1915] i K.B.
155; Porter v. Freudcnberg, supra.
8	Porter v. Freudenberg, [1915] i K.B. 857.

